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Charging Party.
SYNOPSI S

The Public Enpl oynent Rel ati ons Conm ssion denies a notion
for summary judgnment filed by the City of Jersey City and a
cross-notion for summary judgment filed by the Jersey Cty POBA
The POBA filed an unfair practice charge alleging that the Gty
vi ol ated the New Jersey Enpl oyer-Enpl oyee Rel ati ons Act when it
paid police recruits an hourly rate rather than a rate that
correlates with the salary guide in the parties’ collective
negoti ati ons agreenent, allegedly in violation of a grievance
settlenment agreenent. In denying both notions, the Conmm ssion
concl udes that although the POBA has not net its burden of
proving that recruits are covered by the parties’ agreenment, it
cannot find that the Gty proved that they are not covered. The
Commi ssion holds that final resolution of this disputes requires
t he consi deration of conpeting evidence.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON
This case cones to us by way of cross-notions for sunmary
judgnment. On Novenber 12, 2004, the Jersey City POBA filed an
unfair practice charge against the City of Jersey Cty. The
charge alleges that the City violated the New Jersey Enpl oyer-
Enpl oyee Rel ations Act, N.J.S. A 34:13A-1 et seq., specifically

5.4a(1) and (5),Y when it paid police recruits an hourly rate

1/ These provisions prohibit public enployers, their
representatives or agents from “(1) Interfering wth,
restraining or coercing enployees in the exercise of the
rights guaranteed to themby this act. (5) Refusing to
negotiate in good faith with a majority representative of
enpl oyees in an appropriate unit concerning terns and
conditions of enploynment of enployees in that unit, or
refusing to process grievances presented by the majority

(continued. . .)
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rather than a rate that correlates with the salary guide in the
parties’ collective negotiations agreenent, allegedly in
violation of a grievance settlenent agreenent.

On February 24, 2005, a Conplaint and Notice of Hearing
issued. On March 9, the Gty filed its Answer denying that it
viol ated the Act and asserting that newy hired police officers
entering a police acadeny are not included in the POBA s
negoti ations unit or covered by the parties’ contract.

On Decenber 2, 2005, the City filed a notion for sunmary
judgment. It asserts, in part, that the grievance settl enent
agreenent signed by the Director of Police nodifies a significant
termof the contract and is not enforceable.

On January 12, 2006, the POBA filed a cross-notion for
summary judgnent. It contends that its charge subsunes three
I ssues:

1. Has the City violated the Act by failing to pay police
of ficers assigned to the training academ es the
contract rate?

2. Did the Gty fail to appropriately place police
officers at step 2 of the salary guide as of January 1,
20057

3. Assuming the answer to the first question is no, is the

City bound by a grievance settlenent agreenent executed
by the Police Director?

1/ (...continued)
representative.”
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On February 21, 2006, the Cty filed a brief opposing the
POBA' s cross-notion.

On March 15, 2006, the Chairman referred the notion and
cross-nmotion to the full Conm ssion. ?

The follow ng facts are derived fromthe certifications and
exhibits filed in support of the cross-notions.

The City and POBA are parties to a collective negotiations
agreenent effective fromJanuary 1, 1999 through Decenber 31,
2001. Under the Recognition C ause, the POBA represents “al
non-supervisory police officers.” Police recruits are not
mentioned in the Recognition C ause.

On June 26, 2002, then Mayor G enn Cunni nghamentered into a
tentative agreenent wth the POBA for contract changes
retroactively effective to January 1, 2002. That agreenent was
codified into a Menorandum of Agreenent that the Cty Counci
approved. The Council resolution specifies that the mayor and
busi ness adm ni strator are authorized to sign formal | abor
contracts on behalf of the City in accordance wwth the tentative
agreenent. The parties have not yet executed a 2002-2005
agreenent; however, Article 41 of their 1999-2001 agreenent
provides that all ternms and conditions of enploynment will remain

in force until a new agreenent is executed.

2/ On March 21, 2006, the City requested oral argunent. W
deny that request as the matter has been fully briefed.
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Before January 30, 1998, police recruits received the
contractually negotiated step one salary benefits, including for
tinme they were assigned to a police training acadeny. On January
30, 1998, Mayor Bret Schundler issued an Executive O der
nodi fying the way recruits were conpensated. They woul d receive
an hourly rate of pay equal to the prevailing m ni mumwage and
the benefits of other tenporary enpl oyees. On March 6, 1998,
Schundl er issued an Executive Order raising the hourly rate. On
July 16, 2001, Myor Cunni nghamissue an Executive Order again
raising the hourly rate and affording recruits benefits under the
State Health Benefits Program On Novenber 19, 2001, Cunni ngham
i ssued an Executive Order setting a flat salary rate. On Cctober
13, 2004, Mayor L. Harvey Smith issued an Executive Order raising
that rate.

According to the Police Departnment’s Fiscal Oficer, since
January 1998, all individuals who attend a police acadeny but
have not yet been sworn in as police officers have been paid an
hourly rate while in training and have not received the benefits
or protections of the collective negotiations agreenent. He also
states that no recruits have ever been placed directly on step
two of the salary guide after graduating fromthe acadeny and
being sworn in as officers. According to former POBA president
and former Police Chief and Acting Police Director Ronald

Buonocore, the latter statenent is “totally incorrect.”
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According to POBA President Harry Sandwi th, before January
1998, the Cty never disagreed with the POBA's position that, as
of their date of initial appointnent, new police officers were
entitled to all of the salaries and fringe benefits negotiated in
the POBA contract and that the POBA required the City to pay
police recruits at step one of the salary guide wth ful
benefits. In response to the Executive Orders issued since 1998,
the POBA has filed unfair practice charges and grievances that
resulted in all affected police officers being made whole in
seniority and sal ary.

After Cunni ngham i ssued his Novenber 19, 2002 Executive
Order, the parties executed addenda to the collective
negoti ati ons agreenent. The addenda established that, effective
February 17, 2003, the first step of the salary gui de would be
reduced from $36, 000 to $34,100. According to Sandwith, salaries
were reduced in return for the Gty s reaffirmati on that new
police officers were to receive the negotiated first step
sal ari es and benefits.

Al so according to Sandwi th, in consideration of the |anguage
of the February 17, 2003 addendum Police Director Samnuel
Jefferson on May 13, 2004 executed three settlenent agreenents
that resolved three grievances related to the salary and benefits
of new police officers. One agreenent provides that it shal

apply prospectively to all newy hired police officers and that
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the current collective bargai ning agreenent “shall be nodified”
to apply its ternms to all individuals hired by the Gty with the
intent that they will ultimately serve as police officers. It
further provides that the agreenent shall apply even though the
i ndi vi dual nust satisfy a training programand even though the

i ndi vidual serves as a tenporary, provisional or probationary
enpl oyee. The agreenent was signed by Jefferson and Sandw t h.
According to Jefferson; he did not discuss the terns of the
agreenent and was only asked to acknow edge that he reviewed the
agreenent by signing it; he understood that his signature had no
bi nding effect on the City; he was aware that he had no authority
to give the final approval for the terns of the settl enent
agreenent and never advised the POBA that he had such authority;
and his signature represented that discussions were conpl ete and
that the agreenent was ready for consideration by the Mayor and
Counci | .

Anot her settl enent agreenent applies to police officers
sworn in on January 14, 2002. Their seniority date would be the
date they entered the police acadeny. Those who graduated from
t he acadeny woul d be placed on step four effective January 1,
2004 and woul d receive retroactive pay. That agreenent was al so
signed by Jefferson and Sandwith. The third agreenent awarded
one officer conpensatory and vacation days and placed himon step

four of the salary guide effective January 1, 2004. That
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agreenent was al so signed by Jefferson and Sandwith. According
to Jefferson, neither of these agreenents nodified the parties’
contract; they nerely resolved narrow i ssues relating to the
specific officers invol ved.

According to Sandwi th, he was in Mayor Cunni nghanm s office
with Deputy Mayor Gene Drayton and Police Chief Ronald Buonocore
and |istened on a speaker phone to Cunninghamtell Jefferson that
all three settlenent agreenents were consistent with the
col l ective negotiations agreenent as clarified in the February
17, 2003 sal ary addendum W note, however, that the May 13,
2004 settlenment agreenent that “nodified” the parties’ contract
was not signed by the Mayor nor were its terns adopted by the
Counci | .

On Cct ober 29, 2004, a class of 32 recruits began training
to be police officers. The were paid an hourly rate in
accordance wth the October 13, 2004 Executive Order. After they
were sworn in as police officers, they were placed on step one of
the sal ary gui de.

The City Code provides that the nayor shall negotiate
contracts for the Cty subject to Council approval. Al
contracts nust be authorized by the Council and bear the
signature of the mayor or business adm nistrator.

Summary judgnent will be granted if there are no nateri al

facts in dispute and the novant is entitled to relief as a matter
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of law. N J.A C 19:14-4.8(d); Brill v. Guardian Life Ins. Co.

of Anerica, 142 N.J. 520, 540 (1995); Judson v. Peoples Bank &

Trust Co., 17 N.J. 67, 73-75 (1954).

We begin with the POBA's notion for summary judgnent on its
allegation that the City violated the Act by failing to pay
police officers assigned to training academ es the contractual
salary rate specified in the parties’ collective negotiations
agreenent. In order to rise to the |level of an unfair practice,
the City’'s actions had to repudiate the parties’ collective

negoti ations agreenent. State of New Jersey (Dept. of Human

Services), P.ERC No. 84-148, 10 NJPER 419 (15191 1984). A
mere breach of contract is not an unfair practice.

On this record, we deny the POBA s notion for summary
judgment. The POBA has not proven that the City repudi ated an
obligation to pay recruits assigned to the training academ es on
the negotiated salary guide, by virtue of the contract, past
practice, or a settlenment agreenent signed by the Police
Director.

The contract is silent as to recruits. It neither expressly
i ncl udes nor excludes them The POBA has not proven that at any
time since 1998, police recruits have been covered by the
parties’ contract while they were still attending the police
acadeny. The two grievance settlenents awardi ng police officers

backpay do not award conpensation for the tinme they were in an
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acadeny. Al though one of the May 13, 2004 grievance settlenents
nodi fies the contract to include recruits, the POBA has not
proven that the Police Director had the authority, either real or
apparent, to nodify the recognition clause of a collective
negoti ati ons agreenent signed by the Mayor and ratified by the
Cty Council. Even assum ng that the Mayor indicated his belief
that the nodification was consistent with the 2003 sal ary
addendum the POBA has not proven at this juncture that the City
acted in bad faith or repudiated the contract by adhering to the
contract interpretation it appears to have foll owed since 1998.
We al so deny sunmmary judgnment on the allegation that the
City failed to appropriately place police officers at step 2 of
the salary guide as of January 1, 2005. Sunmary judgnment is not
appropriate where, as here, material facts are in dispute and the
parties’ supporting certifications paint two very different
pictures. In addition, proper placenent on the salary guide is
generally a matter of contract interpretation and any such
contract violation would likely not rise to the |level of an

unfair practice. See Human Services.

We also deny the City’s notion for summary judgnent. The
contract’s recognition clause does not expressly exclude recruits
and there is evidence that before 1998, recruits were paid on the
police officers’ salary guide and that after 1998, officers who

were not paid on the guide were made whole. Thus, although the
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POBA has not net its burden of proving that recruits are covered
by the parties’ agreenent, we cannot find that the Cty proved
that they are not covered. Final resolution of this dispute
requi res the consideration of conpeting evidence, a task we
cannot acconplish in review ng cross-notions for sunmary
j udgnent .
ORDER
The notion and cross-notion for sumary judgnent are deni ed.
BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Conm ssi oners Buchanan, Fuller, Katz and
Wat ki ns voted in favor of this decision. None opposed.
Comm ssi oner Di Nardo recused hinsel f.

| SSUED: March 30, 2006

Trenton, New Jersey



